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vkns'k@ ORDER 

 

PER: RATHOD KAMLESH JAYANTBHAI, AM 

 

This appeal is filed by assessee and is arising out of the order of the 

Commissioner of Income Tax, Appeal- Udaipur- 2 dated 26/03/2023 [here 

in after ld. CIT(A) ] for assessment year 2014-15 which in turn arise from 

the order dated 21.12.2016 passed under section 143(3) of the Income Tax 

Act, by ITO, Ward-1(4), Kota.  

 

2. In this appeal, the assessee has raised following grounds: - 
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“1. That in law and in the facts and in circumstances of the case, the Id. 

CIT(Appeals) grossly erred in passing ex-parte assessment order without 

providing sufficient opportunity of being heard as no notices of the hearing was 

served properly on the assessee appellant. 

 

2.  That on the law and in the facts and in the circumstances of the case the 

learned lower authorities grossly erred in making an addition of Rs. 86,80,096/ 

under section 56(2)(vii)(b)(ii) of the I.T. Act on account of suppression of 

purchase price of land in the hands of the assessee appellant. 

 

3. That the learned lower authorities grossly erred in adopting the total purchase 

price at Rs. 1,47,80,096/- as against total registry value of Rs. 61,00,000/- of the 

land purchased by the assessee appellant. 

 

3.1 That the learned lower authorities grossly erred in relying upon the DLC value 

adopted by the sub-registrar and in ignoring the facts of the instant case. 

 

3.2 That the learned lower authorities grossly erred in not considering the fact 

that some litigation is pending in the civil court with relates to the property and the 

property was under heavy dispute therefore purchased under the actual market 

value but the learned lower authorities grossly erred in taking it otherwise. 

 

3.3   That on the law and in the facts and in the circumstances of the case the 

learned lower authorities grossly erred in not considering the submissions made 

by the assessee appellant that the said property was a disputed property and 

some other person have encroached the same, therefore, the assessee appellant 

purchased the aforesaid property at the discounted rate. 

 

4. The appellant craves leave to add, alter, modify or amend any ground on 

or before the date of hearing.” 

 

 
 

3. Succinctly, the fact as culled out from the records is that the assessee 

e-filed the return of income on 28.11.2014 declaring income of Rs. 

17,69,920/-. In the return of income filed the assessee has disclosed 

income under the head salary, House property and interest earned. The 
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case of the assessee selected for scrutiny under CASS, notice u/s. 143(2) 

dated 28.08.2015 was issued to the assessee by ITO, ward 2 (1), Kota. 

Thereafter the case was assigned to ITO, Ward 1(4), Kota and therefore, 

again notices were issued to the assessee and in response the assessee 

filed the details as required and the assessment was completed u/s. 143(3) 

of the Act vide order dated 21.12.2016. 

 

3.1 During the assessment proceeding the ld. AO noted that the 

assessee the assessee has sold the property for a consideration of Rs. 

61,00,000/- whereas the stamp authority has valued the property for an 

amount of Rs. 1,47,90,996/-. The assessee was asked to show cause as to 

why the difference of Rs. 86,80,996/- should not be added to the income of 

the assessee u/s. 56(vii)(b)(ii) of the Act. The assessee filed the reply on 

25.11.2016 stating that the property of plot no. C-1 & C-2, scheme no. 4 Lal 

Kothi, Jaipur was purchased by the assessee on which there was 

encroachment of some other party. Therefore, the seller has made the 

actural sales of 31 lacs and 30 lacs respectively. The assessee also 

contended that if the revenue intend to by with that right the assessee is 

ready to sell. The reply of the assessee was considered but not found 
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tenable and accordingly the assessment was finalised by making addition of 

Rs. 86,80,996/-.    

 

4. Aggrieved from the order of the assessment the assessee has 

preferred an appeal before the ld CIT(A). A propose to the grounds so 

raised the finding of the ld. CIT(A) is reproduced here in below: 

 

“This appeal filed on 24.01.2017 against the order dated 21.12.2016 passed u/s 

143(3) of the IT. Act, 1961 for A.Y 2014-15 by the Income Tax Officer, Ward-1(4)-

Kota. In response to the notice of hearing u/s 250 of the Act Sh. Siddharth Ranka, 

Advocate of the appellant filed request for adjournment through online vide 

acknowledgement no 919939041120123 and 951077061080223 but no any reply 

was furnished by the appellant. In the absence of any compliance in appeal, the 

appeal is decided on the basis of material on record. Notice of hearing was also 

issued to the Assessing Officer. However, the AO was not present during the 

hearing. 

 

4.2. I have considered the facts of the case and the observations/findings of the 

AO in the assessment order of the Income tax act, 1961 for the year under 

consideration. The AO has made addition as per provisions of section 56 (VII) 

(b)(ii). Section 56(2)(vii)(b)(ii) empowers the Assessing Officer to treat the excess 

value determined by the stamp duty authority over and above the declared sale 

consideration as the deemed sale consideration and add it as income at the 

hands of the person buying the property. Section 56(vii)(b)(ii) would get triggered 

once the stamp duty authority determines the value of a property in excess of the 

declared sale consideration. The AO has applied the provisions of this section 

which is found to be as per provisions of the Act. I found no infirmity in the order 

made by the AO. The appellant has not furnished any reply even after enough 

opportunities provided to him. Therefore, considering the facts of the case, the 

addition made by the AO is confirmed. 

 

The ground of appeal raised by the appellant is dismissed.” 
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5. As the assessee did not find any favour and the appeal of the 

assessee was decided ex party even though the ld. AR of the assessee 

seek time to furnish the details and therefore, the ld. AR of the assessee 

prayed that the assessee was not given proper time by the ld. CIT(A) to 

represent the case before him and therefore, if given a chance the 

assessee would like to contest the merits on the addition made by the 

assessing officer.  

6.  Per contra, the ld. DR has objected to the prayer of the assessee 

and relied upon the finding of ld. CIT(A) who has based on the merits of the 

case and available information on the record decided the case of the 

assessee.  

7. We have heard the rival contentions and perused the material placed 

on record. We found from the record that ld. CIT(A) has not decided the 

adjournment application and has not mentioned the date of hearing after 

the adjournment application filed by the assessee. The bench noted from 

the order of the ld. CIT(A) that the assessee was deprived from the justice 

so as to plead the merits of the case. Based on these set of facts we are 

inclined to accept the request of the ld. AR of the assessee to set aside the 

case to the file of the ld. CIT(A), so as to decide the case of the assessee 
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on merits after giving proper opportunity of being heard to the assessee. At 

the same time, the assessee is directed to represent and present all the 

facts before the ld. CIT(A) and should not ask for adjournment of trifles 

grounds. At this stage, we remand back the matter without commenting 

upon the merits of the case and ld. CIT(A) is directed to pass an order in 

accordance with law.  

In the result, appeal of the assessee is allowed for statistical purpose. 

 

Order pronounced in the open court on   12/09/2023.   

      Sd/-                                                        Sd/-                                                          

      ¼ lanhi xkslkbZ ½                  ¼ jkBkSM deys’k t;arHkkbZ ½ 
  (Sandeep Gosain)                         (Rathod Kamlesh Jayantbhai) 

   U;kf;d lnL;@Judicial Member      ys[kk lnL;@Accountant Member 
 
Tk;iqj@Jaipur  

fnukad@Dated:-   12/09/2023 

*Ganesh Kumar, PS 
vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 

1. The Appellant- Rohitabh Soni, Kota 

2. izR;FkhZ@ The Respondent- ITO, Ward 1(4), Kota 

3. vk;dj vk;qDr@  The ld CIT  

4. vk;dj vk;qDr¼vihy½@The ld CIT(A) 

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur 

6. xkMZ QkbZy@ Guard File (ITA No. 349/JP/2023) 

 

                                         vkns'kkuqlkj@ By order, 

  

                            lgk;d iathdkj@Asst. Registrar 

 

 


